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THIS MEDIATION AGREEMENT is made on [date]

Between:

(1)    [  ] of [address]; and

(2)    [  ] of [address] collectively (the Parties)

(3)
[name] of [address] the Mediator 

RECITALS
(A)
A dispute has arisen between the Parties concerning …  (the Dispute).

(B)
The Parties wish to resolve all claims arising out of or connected with the Dispute by mediation under the scheme operated by the Faculty of Party Wall Surveyors

(C)
The Parties have agreed that N.M. will act as mediator in the mediation and have appointed him to act as Mediator in accordance with the letter of appointment dated ….

THE PARTIES AGREE:

1.
Participation in the Mediation

(1)
The Parties will attempt in good faith with the Mediator to settle the Dispute by mediation (‘the Mediation’) in accordance with this Agreement.


(2)
All communications relating to and during the Mediation will be without prejudice to the Dispute and any litigation there may be concerning the Dispute.


(3)
No formal record or transcript of the Mediation will be made.
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2.
The role of the Mediator

(1)
The Mediator agrees to conduct the Mediation in accordance with this Agreement and in compliance with the attached Code of Conduct for Mediators.


(2)
The Mediator will:



(i)
attend any meetings with any or all of the Parties preceding the Mediation, if requested or if the Mediator decides this is appropriate;



(ii)
read before the Mediation each Summary (defined in clause 5.1) and all documents sent to him in accordance with clauses 5.1 and 5.2; and

(iii)  
determine the procedure to be adopted for the mediation after consultation with the Advisers (defined in clause 3.2) of the Representatives (defined in clause 3.1).


(3)
The Mediator will not act for any of the Parties individually in connection with the Dispute in any capacity, either during the currency of this Agreement or at any time thereafter. 


(4)
The Mediator will, at the request of the Parties, assist in the preparation of an enforceable agreement in the event that there is a successful conclusion to the Mediation.


(5)
The Parties accept that in relation to the Dispute the Mediator is not an agent of, or acting in any capacity for, any of the Parties.


(6)
The Parties accept that the Mediator does not give legal advice. If, in the course of discussion, the Mediator expresses any view on any legal matter arising in connection with the Dispute or otherwise, the Parties accept that they may not rely on such view except for the purposes of the Mediation. The Parties agree that no claim may be made against the Mediator in respect of any expressed view on any legal matter arising in connection with the Dispute or otherwise.
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3.
The Representatives and the Advisers

(1)
The Representatives for the Parties at the Mediation will be: [name] of [address] and [name] of [address] (jointly, the Representatives).


(2)
A Party will immediately notify the other Parties and the Mediator of any change to its Representative.


(3)
The Representatives must have, or have immediate access to, the necessary authority from the relevant Party to settle the Dispute and are expected to attend the Mediation at all times. 


(4)
The procedure at the Mediation hearing will be determined by the Mediator, after consultation with the Representatives.

4.
Place and time

The Mediation hearing will either take place on-line or in person at a venue and a time as may be agreed between the parties and the Mediator.
The procedure to be adopted at the Mediation hearing will be agreed at the start of the hearing. 

5.
Exchange of information prior to the Mediation hearing

(1)
Each Party will simultaneously exchange with the other and send to the Mediator by [date] a concise summary in writing of its case in relation to the Dispute. Where a Party has served a skeleton argument in connection with an appeal against a Party Wall Award to the county court, that skeleton argument may comprise that Party’ summary.


(2)
The Parties are to ensure that their respective summaries shall not exceed [10] A4 pages, double-spaced and single-sided.


(3)
Prior to the exchange of summaries a core bundle of documents will be prepared as follows. Each Party will provide to the other a list of all the
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documents which will be referred to in its summary together with a copy of each listed document by [date]. These documents will be collated by [name – one of the Parties’ representatives] in an indexed and paged bundle a copy of which will be distributed to each Party and to the Mediator by [date]. If no other dates are agreed, the list of documents is to be provided 14 days, and the distribution of the collated bundle is to be 7 days, before the date in Clause 5(1) above.


(4)
In addition, each Party may send to the Mediator and/or bring to the Mediation hearing any further documentation which it wishes to disclose to the Mediator. If a Party wishes to disclose any further documentation in confidence to the Mediator but not to the other Party, that Party must clearly state that such documentation is confidential to the Mediator in which case the Mediator shall keep such documentation confidential.


(5)
Either Party may request the other to bring to the Mediation hearing any specified document or category of document on the basis that such document or category of document is of such importance that the Mediation may be ineffective without its availability. The Party so requested will be under no obligation to comply with such a request. 

6.
Confidentiality

(1)
Each Party and the Mediator agrees (on its own behalf and on behalf of any person present for it at the Mediation) that it will keep confidential and not use for any collateral or ulterior purpose:



(a)
the fact that the Mediation is to take place or has taken place;



(b)
all information, (whether given orally, in writing or otherwise), produced for, or arising in relation to, the Mediation, including any settlement agreement arising out of it; and



(c)
the fact that another Party has or has not indicated a willingness to accept a proposal for settlement made by the Mediator or any other Party,

except in so far as is necessary either (a) to implement and enforce any settlement agreement, or (b) to comply with any direction made by any 
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court of law in a court order requiring the parties to seek to settle their differences by mediation or alternative dispute resolution where the court order carries a warning that a costs sanction may be imposed if a party fails to engage properly with such direction.


(2)
Each Party agrees (on its own behalf and on behalf of any person present for it at the Mediation) that all documents (which includes anything upon which evidence is recorded, including tapes and computer discs) and other information produced for, or arising in relation to, the Mediation will be privileged and will not be admissible as evidence or discoverable in any litigation or arbitration connected with the Dispute except any documents or other information which would in any event, whether or not the Mediation had taken place, have been admissible or discoverable in any such litigation or arbitration.


(3)
No Party will call the Mediator as a witness, consultant, arbitrator or expert in any litigation or arbitration in relation to the Dispute and the Mediator will not voluntarily act in any such capacity without the written agreement of all the Parties.


(4)
No Party will seek to require the Mediator to produce any records or notes relating to the Mediation for any purpose whatsoever.


(5)
The Mediator agrees to keep confidential any matter relating to or arising from or in connection with the Mediation which has been privately disclosed to the Mediator by any Party in confidence whether before, during or after the Mediation.  

7.
Settlement agreement
No settlement agreement reached in the Mediation will be legally binding until it has been reduced to writing and signed by, or on behalf of, each of the Parties.
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8.
Withdrawal and Termination
(1)
Any of the Parties may withdraw from the Mediation at any time and, if so, shall immediately inform the Mediator and the other Representatives in writing. 

(2)
The Mediation will terminate when:



(a)
a Party withdraws from the Mediation;



(b)
a written settlement agreement is concluded;



(c)
the Mediator decides that continuing the Mediation is unlikely to result in a settlement; or



(d)
the Mediator decides he should retire for any other reason.

9.
Stay of proceedings
There parties agree to apply to the court for a stay of all legal proceedings in relation to the Dispute until [date], and to make any further application for a stay if required to complete the Mediation while legal proceedings are stayed.  

[Alternatively There is to be no stay of any legal proceedings in relation to the Dispute during the continuation of the Mediation.]

10.
Fees, expenses and costs

(1)
The Parties shall be jointly and severally liable to the Mediator for the Mediator’s fees and expenses as set out in the Mediator’s letter of appointment. As between themselves, these fees and expenses shall be borne in equal shares by the Parties whatever the outcome of the Mediation and each party shall have the right to claim against any other party in respect of any unpaid share.


(2)
Termination shall not relieve the participants from their obligation to pay the Mediator’s fees and the other expenses of the Mediation.
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(3)
Each Party will bear its own costs and expenses of its participation in the Mediation.

11.
Waiver of liability
The Mediator shall not be liable to the Parties for any act or omission in connection with services provided by him in, or in relation to, the Mediation, unless the act or omission is fraudulent or involves wilful misconduct.

12.
Governing law and jurisdiction

(1)
This Agreement and any non-contractual obligations arising out of or in relation to this Agreement shall be governed by and, construed in accordance with English law.


(2)
The English Courts shall have exclusive jurisdiction to settle any claim, dispute or difference which may arise out of or in connection with the Mediation.

AGREED by the parties 

(1) 
……………………………….

   
(signed)


Witness: name ……………….




address……………..

(2) 
……………………………….

   
(signed)


Witness: name ……………….




address……………..

